MEMORANDUM

TO:  Cape Elizabeth Town Council
FROM: Maureen O'Meara, Town Planner
DATE: March 2, 2017
SUBJECT:  Small cell telecommunication infrastructure

Introduction

As we all know, wireless technology is rapidly expanding and the infrastructure to
support it is both expanding and evolving. The attached publication summarizes the
newest wave of "small-cell" technology.

Discussion

Cape Elizabeth's tower and wireless facilities regulations were written in 2000. Town
staff are receiving inquiries from telecommunication providers about the permitting
rec{uired for small cell facilities and the current regulations were not written with new
technologies in mind. In addition, changes to federal law and court decisions have also
refined how local regulations may be applied.

Recommendation

The Town Council may want to consider initiating (1) a discussion of what the town's
policy should be regarding provision of wireless services to town residents, and (2)
authorize a review of existing Zoning Ordinance provisions (by the Planning Board) to
revise them as needed to fit the desired policy.

This is a time sensitive item as an application for a small cell facility is anticipated soon.
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Regulating Wireless Facilities
in Public Rights-of-Way

By L.S. (Rusty) Monroe and Jackie Hicks

Communities nationwide are being faced with a new wireless facility siting issue:

applicants claiming the need and right to locate new tall communications support

structures, and related equipment, in public rights-of-way.

When first discussing the issue of new wire-
less facilities in the public right-of-way
(PROW), all too frequently we hear comments
such as these from local officlals and staff;

s “We were told that most of this issue was
preempted and that we had little to say
about It anymore.”

»  “With all the changes in the law and tech-
nology, we don't even know what cholces
of policies we have.”

s “We just took the company's word with
respect to our rlghts.”

»  “How are we expected lo deal with the
number of applications the Federal Com-
munications Commisston (FCC) and other
experts say to expect?”

It's disheartening to hear such com-
ments and to hear the frustration in their
voices. This article is intended to end that
frustration and enable local officials to better
understand the issue in context, appreclale
the significant regulatory rights communities
still have in most states, and make Informed
decislons related to the Issue of siting wire-
less facilitles tn the PROW.

Understanding the Matter in Context
Wireless carriers face a demand by the con-
suming public for ever-increasing capacity,
speed, and reliability. This multifaceted
demand is rooted In the seemingly endless
number of new wiretess services belng of-
fered, coupled with the new myriad uses of
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the Internet—many of which seemed like mere
pipe dreams less than a decade ago. Because
of this, carrlers are reducing the traffic on each
otlglnal high-power macrocell site by building
a number of smaller sites, each serving only a
portlon of the orfglnal area and thus reducing
the amount of traffic on any given site. This
shift to smaller sites, coupled with the shorter
transmission and recelve distances Involved,
is intended to result In the Increased capacity,
speed, and rellability the public demands. As
a consequence, communities will be faced
with the challenge of finding ways o accom-
modate the number of new facilities needed
to meet the public’s demand without upset-
ting a large segment of the same public by
allowing structures that change neighborhood
character, negatively Impact property values,
of present a threat to public safety. It's a clas-
sic NIMBY (not-in-my-backyard) situatlon.

What’s Coming?

The wireless Industry has (finally) acknowl-
edged that the number of new sites it needs
over the next several years is a magnitude
greater than currently exists. Currently there
are slightly more than 300,000 wireless faclli-
ties natlonally. However, golng forward (make
sure you're sitting down) each carrler is go-
ing to need—at a minimum—a site to serve
no more than 5o to 75 of its customers, (You
can do the arlthmetic for your community.) in
some communities it may be twice as many
sites as that, depending upon the number of
living units and the demand In a particular
area of the communily. Of course, In densely
populated areas containing large apariment
or condominium complexes, the denslty of
sites will be signlficantly greater, as many
complexes Wili need multiple sites to serve
that complex.
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The need for the number of new sltes is
hecause of the (exponentially) ever-increasing
demand for bandwidth, the very llmited range
of the newly available higher frequencies, the
emergence of the Internet of Things (IoT), and
the desire to use the most economical means
aof "backhauling” the signal to the local or net-
work switch, Experts estimate the demand for
bandwidth may be as much as 1,000 times the
bandwlidth used three years ago. Meanwhile,
the higher the frequency of the transmission,
the less robust the signal, meaning higher fre-
quency signals have a maxlmum usable range
that Is significantly less than has historically
been the case, Most experts agree that the
amount of traffic on the loT— the demand cre-
ated by Internet-enabled appliances, vehicles,
buildings, and other objects—Is expected to
exceed that of the entire Internet today. Com-
bined, this situation is creating a sea change,
hoth for the industry and for those charged
with regulating wireless facllities.

The area served by a typical macrocell
site today covers an area of about one mile
radius or two miles in diameter. Going for-
ward, this same service area could require
a half-dozen or more sites (for each carrier),
with each slte covering a few hundred yards in
each directian. In most instances this wiil be
done using distrlbuted antenna system (DAS)
or "small cell” technologles, DAS Is a system
that accommodates multiple carrlers using
a single smaller and lower powered antenna
and a single central base statlon, with all an-
tenna sites (nodes) connecled via optical fiber
cables, thus creating a (local or regional) net-
work, Small cell Is another newer technology
employing smaller, lower-powered antennas
serving a single carrier, and the sites are not
connected via fiber,

In most communitles, these new sites
will need to be located In all zoning designa-
tions, and frequently the request will be to
locate in the PROW, often aitaching to existing
utllity poles, light standards, signs, and simi-
lar structures.

A New Type of Player

In virtually every state across the natlon there
is a new type of player who wants to place
support structures (monopoles) ranging in
haight from 60 to 180 feat in the PROW. The
primary purpose of these installatlons is to
provide backhaul service to carriers. “Back-
haul” refers to the links between cell sites,
controllers, and switches, Generally, the traffic

arriving at a cell site Is backhauled to a central
location, which Is the local switch or the op-
erator's mobile switch, This new player typl-
cally wants to use microwave transmisstons to
provide this function, but microwave is not the
only optlon, In many instances It's simply the
least costly and can often allow the wireless
signals of multiple carrers to be aggregated,
The companies who want to install these
taller support structures may claim to have all
the rights of a regulated utility. in fact, many
communities have recelved a letter from one
of these companies that makes certain asser-
tions regarding who they are, what they do,
and what rights they have, as well as implicitly
what rights communities do not have with re.
spect to the siting of thelr facllitles, Based on
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the letters and proposals to communities we
have seen (coast to coast), and those we have
dealt with in the context of applications, the
visual and physlcal impact of such facllitles
can be significant. However, In most cases,
most of the negatlve effects can be preven(ed
and still altow for a win-win situation.

it's important to understand that these
entitles are not wireless carrlers, and without
a specifically identified carrler as a Joint ap-
plicant, they have no standing (l.e., benefits)
under federal law or FCC rules. They're tower/
wireless supporl structure companies, The
problem Is that they often claim that they are
exempt from local zoning, land-use, or simi-
lar regulations, simply because they have a
“Certificate of Necessity and Convenlence” (or
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the functional equivalent) from the applicable
state's utllity regulatary agency. This assertion
is not factually correct and in most states is
an example of putting a self-serving “spin” on
the law,

These compantles are not utilities In the
traditional sense. They do not provide a retall
service to the consuming public as do utilitles,
and thelr operatlons, rates, rate-of-return on
Invested capital, and customer service stan-
dards are not regulated by the state's utility
regulatory agency, as Is the case with utliities.
We have spoken with several state utility regu-
latory agencles, and not one could explain
how or in what manner these new players
were regulated by the agency, They are simply
the holder of a certificate that effectively gives
them the right to locate in the PROW (if per-
mitted under local law and regulation), and In
a few states (e.g., New York) enables them (o
be subject to somewhat less stringent zoning
varlance or walver standards. However, they
are stil subject to local regutations, including
but not Umited to zoning, construction, land-
use, and safety regulations (FCC 14-153§(A)
(249,259)&(B)(3)). In no state that we know
of does the certificate they hold exempt themn
from properly adopted local regulations deal-
ing with the location, size/height, aesthetlcs/
appearance, physical design, construction,
safety, and malntenance of the facility.

Contrary to what many local officials and
staff have been {mis}led to believe, under
current federal law and FCC rules, local gov-
ernmerits still retaln most of thelr regulatory
authority over these Issues, including com-
pliance with operational safety regulations.
These Include compllance with FCC limits on
human exposure to radio frequency fields (as
explained in the Office of Englneering and
Technology's Bultetin 65) and TIA 222, the
Telecommunications Industry Assoclation's
tower safety standards addressing the design
and the ongoing physical state or condition
of a tower and the equipment aifached to It.
Compliance with TIA 222, or in a few states’
the functional equivalent, is the elephant in
the roorn that few applicants are address-
ing. In handling hundreds of applications for
modlfications or colocations for communities
in Just the last 24 months, we've found it to
be the exception rather than the rule when
a wireless facltlty passes a TIA 222 safety
inspection (done by a third party). It’s largely
a matter of how that authority Is implemented
and administered, rather than the existence

of the authority itself, The authorlty exists, but
as with all things it must be implemented and
adminislered In accordance with the law.

Backhaullng Options

While the new player's business model in-
volves erecting tall monopoles In the PROW to
enable carrlers to use microwave to backhaul
the signal to the switch, microwaving Is not

a technical necesslity, but rather a means of
backhauling the signal, The alternative is
fiber, Consequently, a community that prohib-
its new, separate wireless communicatlons
support structures tn the PROW taller than the
existing poles or light standards should not
run afoul of the federal prohibition against
communities acting in a manner that has the
effect of “prohlbiting” the provision of service,

A New Type of Support Structure
There has been a new development in support

structures specifically for use in the PROW,
These new structures allow accommodation
of muitiple carrlers, with all antennas housed
internally, and they do not exceed the helght
of the adjacent utility or light poles. Thay

can function as a utility pole for Incumbent
utitities and others, such as a fiber transport
company, and can also be designed as a
light pole, or both. However, before local
governments can effectlvely promote these
sirtctures as alternatives to tatl monopoles,
the owner(s) of the existing utility or light
poles must be on board with the concept, and
there must be someone on staff, or avallable
to staff, who truly knows the applicable laws
that allow local governments to achieve thelr
goals, That person also needs to know and
understand the new technology and its true
siting needs, as opposed to the merely as-
serted need. Then the two areas of knowledge
can be "married” to create a win-win regula-
tory shuation.

SECTION 6409(A) AND FCC RULEMAKING
14-153

In addition to the 1996 Telecommunications
Act, the federal legislation and FCC rules that
are most directly applicable to the deployment
of new facilitles and the modification of exlst-
Ing facitities today are Sectlon 6409(a) of the
Middte Class Tax Rellef and Job Creation Act of
2012, the FCC Declaratory Ruling 09-99, and
the FCC Report and Order 14-153 {clarifylng
6409(a) and Declaratory Ruling 09-99).

Under Section 6409(a), state and local
governments must approve “eligible facllity”
requests to modify existing towers or base
stations. There have been numerous articles
that discuss In detall the specifics of what
constitutes an eligible facllity, so that s not
addressed here., Notably, Section 6409(a)
appiles only to state and local governments
acting In thelr role as land-use regutators, and
does not apply to them acting in thelr proprl-
etary capaclties (i.e., as the owners of public
property, including the PROW vis-a-vis fran-
chise or encroachment agreements). These
remaln contractual In pature and are not en-
cumbered by the new regulations.

What's Preempted Under 6409(a) and 14-153?
The FCC Report and Order 14-153 expressly
protect and reconfirm local authority to en-
force and condition approval on compliance
with generally applicable buliding, structural,
electrical, and safety codes and with other
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laws codifying objective standards reasonably
related to health and safety, including local
zonlng and wireless siting, design, and con-
struction regulations. However, 6409(a) and
14-153 do preempt the following:

o The definitions of what constitute an “eli-
alble facility” and a “substantial modifica-
tion" of a facility, both inside the PROW
and oulside the PROW.

e The maximum time allowed for determina-
tion of completeness/incompleteness and
action on an application (.e., the “Shot
Clock” requirement). The allowed time
perlods are 60 days for an eligible facility
and 150 days for a substantial modifica-
tion or for a new support structure/lower
(unless a longer perlod of time Is mutually
agreeable),

o Certain Natlonal Environmental Policy Act
requirements, under cerlaln conditions,
for an eligible facility application.

s Proof of lechnlcal need for eligible facill-
tles.

Conditions for Eligibte Facillties Permits
Glven that a community must permit an eligi-
ble facility application, and may not deny It, a
key Issue s that of being able to attach condi-
tions. We are not aware of any FCC rule or case
law that prohlbits attaching conditions to a
wireless facllity permit, Including ellglble facll-
ity applications, However, for an ellglble facll-
Ity apptication on an existing structure, the
law does prohlbit attaching any condition(s)
in excess of or more stringent than are needed
to asstre compliance with the permltissued
for the orlginal facility.

HANDLING TODAY’S SITUATION

The current situation, as It has developed, is a
game changer for planners and local officlals,
Regrettably, in our experlence many, If not
most, municipalities are unprepared for what
will be the large number of applications, often
submitted simultaneously, for small cell sites,
DAS nodes, and microwave backhaul instal-
latlons, especliatly in public rights-of-way.

We have seen communities as small as 1,500
residential units have as many as a half-dozen
applications filed simultaneously by a single
carrier. In other larger communities as many
as 20 applications, or notices of intent for as
many, if nol more applications, have been
filed simultaneously by a single applicant.
Both of these situations place an unreason-

able burden on staff and, because of the Shot
Clock requirement, often force them to place
these applications ahead of other types of ap-
plications awaiting actlon, Staff Is often forced
to “rubber-stamp” the applications (as sub-
mitted), rather than having the Uime to review
the applications In the detall needed, and
Intended, by both Congress and the FCC.
Because the requests to place new (tall)
wireless facllities In the PROW is new terrl-
tory for many municlpallties, we recommend
that they Immedlately start thinking carefully
about the end result(s) they want to achleve,
This includes what they want to prevent, what
they want to encourage, and what they want
to assure happens, as well as the policles
needed to achleve those results. As examples,
does the community want to regulate any of
the followlng vis-a-vis the PROW?

o The maximuin allowable helght of facilities
in the PROW

s The minimum separation distances be-
tween wireless facilities

» The locatlon vis-a-vis the PROW In front of
residences

o Appearance/aesthetics (e.g., camouflag-
ing to minimize the Impact on the nature
and character of the area)

o Sethack distances

o Placement and appearance of ancillary
equipment (e.g., equipment enclosures)

o  The amount of rent charged for the private,
commerclal use of the PROW

Since these facilities will lkely be need-
ed throughout most communities, and are
often attempted to be placed directly in front
of residences and In sensltive historlc pres-
ervation and view shed areas, planners and
local officlals should be very careful In making
the necessary new policy decisions regarding
placement, size, and appearance vis-a-vis the
PROW, In dolng so, itis critical to keep in mind
the law of unintended or unforeseen con-
sequences. Knowledge of the industry, and
especially what It conslders Its confidentlal
and proprietary plans and goals, is the key to
preventing this! To atiempt to do this without
an Inthnate knowledge of the Industry can be
dangerous and can have both short- and long-
term undesired consequences.

RECOMMENDATIONS

The followlng recommendatlons for consider-
atlon hy planners and local officials are based
upon what have been unchallenged policies
and practices to date.

Priority of Types of Permlts

Make sure the community’s wireless facllity
regulations expressly state that even though
a new structure may be proposed to go in the
PROW, and notwithstanding anything else to
the contrary, such a new structure, regardless
of its location, helght, or appearance, should
be defined as first, foremost, and always a
(wireless) communications tower o facility
that Is subject to the local wireless facllity
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regulations. Any other permitting regulations
should be secondary to this and should re-
quire a zoning or land-use permit under the
local wireless facility regulations before ob-
talning any other permit,

Maximum Permlitted Helght

We recommend that communities establish a
maximum permitted height for wireless facili-
tles in the PROW. Communitles may want to
consider different helght limits for different
zonlng districts, or different geographic parts
of the community regardless of the zoning
district.

For taller facilities proposed in less re-
strictively zoned districts {such as industrial
or commerclal districts), but near more re-
strictively zoned districts (such as residential
districts), there is an easy way lo mitigate the
impact and possibly prevent a good deal of
polltical dissatisfaction from the public.

A communlity may want to require that,
within a given dlstance of the boundary of an
adjacent zoning district that is more restrictive
(e.g., within 1,000 feet of an R-1 zoning dis-
trict), the helght limit is the same as the more
resirictive district, Otherwise, residents living
on or near the district border will likely have
to live with the effects of a facility only a short

distance from their home that would not oth-

erwise be allowed In the residential district.

Communities can also stipulate that the
maximum permitted height in the PROW (or
within reasonable proximity to the PROW) may
be no taller than the existing, immediately ad-
jacent utility poles or light standards. This Is
not an unreasonabte (imit, since the vast ma-
jority of the new wireless facilities going In the
PROW are for capacity and are not primarily to
Increase coverage. They are intended to serve
only a portion of the area currently served,
and thus Increased coverage Is not hormally
an Issue, other than to improve service to
resldents in some small areas on the border of
the current service area, The goal Is to have no
service borders,

Since they're generally going to be serv-
Ing only a portion of the area cuirently served,
these sites seldom need to be taller than the
exlsting adjacent ulllity poles, Providers may
need to construct two shorter facllitles, rather
than a single taller facility or one shorter facll-
ity In combinatlon with a colocation on an ex-
isting structure, but most communities would
prefer either of these situatlons to a single tail
facility (that's really not needed technically).

Federal law does not require a commu-
nity to grant a permit for a single facility if two

ar more smaller/shorter facilities can achieve
substantlally the same result, or better; nor
does it require a community to take into ac-
count the capltal cost to a carrier to achieve
what It desires while complying with land-
use and zoning regulations. Those costs are
capitalized under an accelerated depreclation
schedule,

Mimimlzing Visual lmpact In the PROW
To minimize the visual impact and control the
appearance of a speclfic facillty In the PROW,
communlities might want to consider requir-
Ing, as the number one siting priority, that any
proposed (new) array of antennas be mounted
on a structure that enables the antennas to be
ptaced inside a new pote, unless the applicant
can prove (by clear and convincing technl-
cal evidence) that doing so would serve to
“prohibit"” the provision of service to at least a
substantlal portion of the area Intended to be
served by the new facllity (47 U.S.C. §332(c)
(7B,11). This Is a very high bar that Congress
Intentionally set, and In most instances Involv-
ing the PROW is extremely difficult to prove
technically, if one knows and understands the
technlcal Intricacies and nuances Involved.
Another slightly different approach would be
to prohibit any new antenna array from being
visibly Identifiable as such to the average per-
son—different wording, but the same effect,
Rather than Just accepting another ugly
new anvay of antennas attached to an existing
utility pole or light standard, and notwith-
standing 6409(a), some communitles require
that, Instead of just colocating on an existing
utility ot light pole with the antennas mounted
on the outside around the pole, an applicant
must arrange to have the pole replaced with
one that houses the antenna(s) inside. They
may still locate in the PROW, but they must
do it In accordance with this "stealthing” or
“camouflaging” policy tn the community’s
wireless facility siting regulations.

Revenue and Rent

For reasons of generating ravenue, a com-
munity may prefer new wireless facilities to be
located in the PROW as the number one siting
priority. The rent for the commerclal use of the
PROW can be deemed an encroachment fee, a
franchise fee, or any functional equlivalent. in
most states this can be accomplished easily
in the local regulations. This rent can be sig-
nificantly more than many communities real-
ize they can demand, and regrettably, alt too
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many undervalue this asset or are convinced
that charging less will gain them something or
prevent some negatlve effect,

In more than four decades assisting
hundreds of communities, we do not recall
a single instance when a community gained
somethlng significant or prevented something
negative by charging a low rent, Rent for the
private commercial use of the PROW should
be a set amount, which could be dependent
upon locatlon, On a related nole, pay close
attention to the entire proposed lease agree-
ment. A number of Issues may be burled there
to avoid scrutiny, and seldom is the language
in the lessor's favor.

One example of this {s the industry pref-
erence to slip in what seems a “reasonable”
requirement for a periodic rent escalator to be
a percent increase (e.g., 15 percent over the
initial rent every five years), If this every-five-
year approach is accepted for the common
20- {0 3o-year lease, the community (unknow-
ingly) may give up more than half the revenue
it would otherwise have realized from the rent.

Another example Is the trap of tylng the
initial rent to the “prevaillng” rent paid tn the
area, That sounds reasonable, but most leas-
es, for both towers and antennas attached to
other structures, were slgned for slgnlficantly
less rent than the landlord could have ob-
talned, commonly as much as two-thirds less.
In such instances, If all the rents in the area
are based on the prevalling amotnt at the
tima the first leases were signed, by definition
that base amount never changes, not unlike
with renl-controlled apartments.

When the State Prohlbits Requiring the Use of
the Community's Property

Some states, such as North Carolina, prohibit
commuplties from requiring outright that their
property be the number one location priority.
However, there are almost always multiple
owners of the PROW In a community (e.g.,

the municipality, the county, or the state).
Simply requiring that the PROW in general (not
just the ones owned by the comunity) are
deemed o be the number one priority should
steer clear of state prohibitions against requir-
ing the use of “the communlty's” property. It
then becomes a general land-use issue and is
not tied to the ownership of the land.

For a facility proposed to be located out-
side the PROW, but within a given distance of
the PROW, a community could require “clear
and convincing” (technical) evidence of the

inabllity to locate in the PROW, perhaps even
using a couple of sites Instead of just one,
and still accommodate the need or goal of the
carrler and likely provide even better service.
Thus, there would be no “prohibition” of the
provision of service vis-a-vis federal law. Con-
versely, If the community does not want new
facilitles to be located in the PROW, the PROW
can be placed further down In the list of siting
priotities, perhaps even last.

CONCLUSION

The rise In applications for wireless facllities
in public rights-ofway s a classic NIMBY situ-
atlon, but [n this case it's one that actually
has solutlons, Often, communlties can create
win-win situations without giving up rights or
tegulalory control, Permitting can be done so
that carriers can get what they need technical-
ly, but with a minimum of public controversy
and with minimal visual Intrusion and tmpact
on property values,

The Industry tries to get planning staff
and local officlals to belleve that If they have
the type of regulations they really need and
should have, it will discourage and slow down
deployment by the industry. Bul history has
shown this to not to be factually accurate. One
need only compare the sltuation In communi-
ties that have strict regutations crafied with
an ln-depth knowledge of the Industry and the
taw to the situation in communities with minl-
mal or even no regulation, Arguably, some of
the best wireless service in the natlon Is found
in communities with strict regulations.

Officlals, staff, and atterneys shoutd
never make assumptions, unless they know
for a fact that thelr assumptions are correct.
We recommend that communities consult an
expett (who has no tles with the Industry) and
discuss with that person their objectlves and
the several options they have (o achleve their
poticy goals.

Remember, the industry largely sees
part of [ts Job as being to avold regulations
and is constantly looking for ways around—or
Inherent legal problems with—regulalions,
whether the regulations are federal, state, or
local. That doesn't necessarily make them bad
actors, though. They're simply not charged
with protecting the public interest as are local
officals.

It’s up to local officials to see that they
and thelr staff know, or have access to, an
expert who knows how to assure that both the
public and the public interest are protected,
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31712017 CapeElizabeth.org Mail - Fwd: Verizon Wireless Utility Pole Small Cells

bl Hf&;‘ Matthew Sturgis <matthew.sturgis@capeelizabeth.org>

Fwd: Verizon Wireless Utility Pole Small Cells

1 message

Benjamin McDougal <benjamin.mcdougal@capeelizabeth.org> Thu, Mar 2, 2017 at 3:43 PM

To: Matthew Sturgis <matthew.sturgis@capeelizabeth.org>
Cc: Maureen O'Meara <maureen.omeara@capeelizabeth.org>

Matt,

See the attached information. | advised this gentleman that he will need to go to the Planning Board to demonstrate
concealment based on Section 19-3-2,C of the Zoning Ordinance.

Ben

Benjamin McDougal

Code Enforcement Officer

Town of Cape Elizabeth

320 Ocean House Road

P.O. Box 6260

Cape Elizabeth, ME 04107

(207) 799-1619
benjamin.mcdougal@capeelizabeth. org

e FOrWarded message ------—---

From: Sean Mahoney <smahoney@vssinc.net>

Date: Fri, Dec 9, 2016 at 2:33 PM

Subject: Verizon Wireless Utility Pole Small Cells

To: "benjamin.mcdougal@capeelizabeth.org” <benjamin.mcdougal@capeelizaheth.org>

Mr. McDougal,

Thank you for taking a few minutes to speak with me this morning regarding the possibility of Verizon
Wireless (VZW) installing utility pole mounted small cells within the Town of Cape Elizabeth. As I may
have mentioned, notwithstanding the language of zoning codes, many cities and towns in Massachusetts had
differing opinions on how to classify these facilities. Some have required building permits and/or electric

permits, some have had a total ‘hands off approach’ while others have required public hearings. I expect that

Maine cities and town will likely be similar.

The roll of the small cell is to assist the typical cell tower to provide coverage assistance in areas where there
is high usage, or to provide coverage in an area where installing a full-sized 150 tower would not be
necessarily of interest. If there is a way to install these small cells, which may obviate the need for
additional towers, but will definitely improve coverage and safety of the residents near the small cell
location. Small cells should generally considered as a supplement to tower sites, and not as a direct
replacement.

It is my hope that Cape Elizabeth will allow these installation with no more than a building permit. The
antennas will be installed on existing utility poles and will involve a canister-style antenna with equipment
mounted some 8-feet off the ground (depending on the utility companies’ guidelines). The antennas can be

hitps:/imail.google.com/mail/uf0/?ui=2&ik=b767036d08&view=pt&g=matureen.omeara%40capeslizabeth.orgdqs=true&search=query&th=15a00c3d 1abe34b4&s. ..
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37712017 CapeElizabeth.org Mail - Fwd: Verizon Wireless Utility Pole Smali Cells

painted to reasonably match the color or the utility pole. Under the zoning code, the utility pole is
recommended as an ‘Alternative Tower Structure.” It would seem that, in the example attached, the utility
pole mounted small cell would be a permitted accessory use, if it is attached in a manner that ‘conceals the
presence of an antenna.’ It is my belief that the canister antenna, which could be painted to match the brown
color of a utility pole, is in the spirit of this concealment provision. It is cylindrical and the approximate
diameter of the utility pole. Any extension, as shown on the particular example attached, would also be
cylindrical and could be painted to match. This would appear to be the only option to use the utility pole as
an Alternative Tower Structure and conceal the antenna as required. For this reason, it is my hope that the
facility can be constructed with just a building permit, and that no additional administrative review would be

required.

Thank you for taking the time to review this. Please let me know if you have any questions or require any
additional information.

Thank you,

Sean Mahoney

Project Manager
VitalSite Services, Inc.
73 Union Square
Somerville, MA 02143
Mobile: 617-645-3291
Fax: 617-440-6023

smahoney@vssinc.net
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thirty (30) feet beyond the district boundary line into the lot in the more restricted district. This
section does not apply to Resource Protection 1-Critical Wetland Districts, Resource Protection 2-
Wetland Protection District, Resource Protection 3-Floodplain Districts, Shoreland Overlay District,
and Great Pond Watershed Overlay District. (Effective August 11, 1999)

ARTICLE ITI. ADMINISTRATION AND ENFORCEMENT

SEC. 19-3-1. CODE ENFORCEMENT OFFICER

The Code Enforcement Officer of the Town shall interpret and enforce the provisions of this
Ordinance and shall require compliance with its requirements and restrictions. The Code
Enforcement Officer shall adopt procedures to facilitate the handling of all matters and questions
arising hereunder within the scope of the Code Enforcement Officer’s authority and duties. Any
decision of the Code Enforcement Officer denying a permit shall be in writing, a copy of which shall
be given to the applicant. Appeals from decisions of the Code Enforcement Officer shall be to the
Zoning Board of Appeals in accordance with the provisions of Sec. 19-5-2.A, Administrative
Appeals.

SEC. 19-3-2. APPROVALS AND PERMITS REQUIRED

Activities involving the use of land, the construction, structural alteration, repair, enlargement or
relocation of a building or structure, or the demolition of a building or structure may require
approvals and/or permits under the requirements of this Ordinance. No activity subject to an
-approval and/or permit shall commence until after the issuance of all required approvals and permits.
A person who is issued a permit pursuant to this Ordinance within the Shoreland Performance
Overlay District or any Resource Protection District shall have a copy of the permit on site while the
work authorized by the permit is performed. (Effective October 15, 2009) The following activities
require approvals or permits:

A. Conditional Use Permit

No use of land, buildings, or structures identified as a conditional use in the district in which it is
located shall commence until after the issuance of a Conditional Use Permit by the Zoning Board of
Appeals in accordance with the provisions of Sec. 19-5-5, Conditional Use Permits. Where a
conditional use shall also require Planning Board review, the Planning Board shall be substituted for
the Zoning Board of Appeals in issuing a Conditional Use Permit in accordance with the provisions
of Sec. 19-5-5, Conditional Use Permits. Such conditional use review shall be conducted
concurrently with any other review required by the Planning Board. (Effective August 11, 1999)

B. Site Plan Approval
No activity which requires Site Plan Review under Sec. 19- 9-2, Applicability, shall commence until

after site plan approval has been obtained from the Planning Board in accordance with the provisions
of Article IX, Site Plan Review. (Effective June 10, 2010)
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C. Building Permit

No construction, structural alteration, enlargement, or relocation of a building or structure shall
commence until after the issuance of a Building Permit by the Code Enforcement Officer in
accordance with Sec. 19-3-3, Building Permits.

3

No installation of an amateur or governmental wireless telecommunication facility antenna which
extends 15' feet or more from the roof of a structure shall occur until after the issuance of a Building
Permit by the Code Enforcement Officer in accordance with Sec. 19-3-3. No installation of a
commercial wireless telecommunication antenna on an alternative tower structure shall occur until
after the issuance of a Building Permit by the Code Enforcement Officer in accordance with Sec. 19-
3-3, except that the Code Enforcement Officer may refer the antenna installation application to the
Planning Board for review under Sec. 19-9, Site Plan Review and Sec. 19-8-12, Tower and Antenna
Performance Standards, if the antenna concealment is not complete. (Eftective April 15, 2000)

=

No installation of a wind energy system shall occur until after the issuance of a Building Permit by
the Code Enforcement Officer in accordance with Sec. 19-3-3 and a determination by the Code
Enforcement Officer that the performance standards in Sec. 19-8-13. Wind Energy Systems, have
been met. (Effective October 8, 2008)
D. Certificate of Occupancy
None of the following activities shall occur and no building, structure, or portion thereof for which a
building permit was issued shall be occupied until after the issuance of a Certificate of Occupancy
by the Code Enforcement Officer in accordance with Sec. 19-3-4, Certificate of Occupancy:

1. an increase in the number of dwelling units in a structure

2. the establishment of a home occupation or home business

3. achange in the use of a nonconforming use

4. occupancy and use of vacant land except for the raising of crops, or change in the use of land,
except in the raising of crops

5.any change in the use of a building from one category of use as set forth in Article VI to
another category of use

6. any activity for which site plan approval is required by the Planning Board

E. Demolition Permit

No demolition of a building or structure or major portion thereof, shall commence until after the
issuance of a Demolition Permit by the Code Enforcement Officer.



